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- Dual Nationality: Etes-Vous Francais?‘f

Major Andrew D. Stewart
Legal Liaison Officer
United States Embassy, Paris
Siegfried Kurz
Special Assistant to the Legal Liaison Officer
United States Embassy, FParis

: Introduction

‘‘Lafayette, we are here!’* With such a flourish, Amer-
ican troops stepped ashore in France during 1917. Since
that time, American soldiers have fought in France, have
garrisoned in France, and have passed through France.
Not surprisingly, many of those soldiers established rela-
tionships with French citizens that eventually led to the
birth of children with mixed heritages. Accordingly,
issues concerning these children’s citizenship and dual
nationality arise frequéntly, and legal practmoners must
be prepared to address them.

This article will deal with problems of dual nationality
in France. The subject is increasingly relevant because
the United States had large numbers of troops stationed in
France between 1945 and 1967. The children of relation-
ships formed during that period are now in their late teens
and twenties and may face some surprising and unpleas-
ant consequences when they leamn that they are French
citizens.

Determmants of Citizenship

““Oh, your child was bom in France. He must have
dual nationality."” This frequently repeated statement is
far from the truth in France. Citizenship in France, as
well as in the United States, is a matter of statutory law.
The two traditional determinants of citizenship by birth in
both France and the United States are place of birth and
nationality of parents. Each country, however, applies
these determinants in a different manner.

In the United States the traditional means of gaining
American citizenship is either by birth in the United

*Are you French?
18 U.S.C.A. § 1401 (West Supp. 1990).

States or, if born outside the country, by birth to one or
more parents of United States citizenship.! If born in the
United States, the nationality of the parents normally is
immaterial.2 If born outside the United States, one of the
parents must bea citizen of the United States and must
have resided in the United States for a period of time.
The period of time varies according to whether one or
both of the parents are citizens.3

Acquisition of French citizenship, on the other hand, is
more complicated than acquiring American citizenship.
Mere birth in France does not automatically confer cit-
izenship.4 Rather, the citizen-to-be must satisfy other
determining factors. A child born in France to non-
French citizens normally does not acquire French citizen-
ship;3 therefore, the myth that a child born in France to
an American parent must be a dual national is not true. A
child born in France, however, subsequently may acquire
French citizenship if he or she continues to reside in
France for a period of five years. Then, if the parents
desire the child to acquire French citizenship, they may
have the child declared a French citizen.S Alternatively, if
the child is born in France to non-French citizens and
resides in France for the five years immediately preced-
ing his or her eighteenth birthday, the child automatically
will gain. French citizenship on his or her elghteenth
birthday.?

A child will acquire French citizenship regardless of
the place of birth if one of the parents is a French cit-
izen.8 The requirement of physical residence in France
for the parents or the child to maintain this citizenship
simply does not exist. The French citizenship of a child
born to a French citizen occurs automatically; no addi-
tional action on the part of the parents, such as declaring

2The exceptlon to the general rule that a person bom in the United States gains American citizenship occurs when a child is bom to a foreign diplomat
posted in the United States. The child will not gain citizenship because the parents are not subject to the jurisdiction of the United States as required by
8 U.S.C. § 1401. The parents are not subject to United States jurisdiction because of their diplomatic immunity under article 31 of the Vienna
Convention on Diplomatic Relations, Apr. 18, 1961, 22 U.S.T. 3227 TI. A S. 7502, 500 U.N.T.S. 95.

38 U.S.C.A. § 1401g (West Supp. 1990).
4See C. Civ. arts. 21-24.

SExceptions exist for children of stateless persons, id. art. 21-1(1); for children of unknown parentage, id. art. 21; for children born of parents whose
nationality does not pass by birth under the nationality laws of their country of citizenship, id. art. 21-1(2); and for children born in France to non-
French citizens, one of whom was born in France, id. art. 23. This last exception is particularly noteworthy because a person born to a United States
service member and a United States citizen spouse in France would not acquire French citizenship, but that person’s children bom in France would.

Sld. art. 52.
71d. art. 44.
8]d. art. 17.
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the birth at a French embassy or consulate, is necessary.
Acquisition of French citizenship also may occur even
though the French parent has acquired United States cit-
izenship by naturalization. Although the process of natu-
ralization in the United States requires foreswearing
allegiance to any other country,® under French law the
French citizen must be eligible to renounce French cit-
izenship and formally must declare his or her renuncia-
tion at a French embassy or consulate. Consequently,
although many French brides have accompanied their
American husbands to the United States and have become
naturalized United States citizens, they never formally
have renounced their French citizenship to the satisfac-
tion of France.!® These couples’ children, therefore,
regardless of their place of birth, are French citizens.

* The misunderstandings surrounding French laws. on
citizenship have resulted in a dichotomy between percep-
tion and reality concerning dual nationality. Many people
wrongly believe that they have French citizenship by vir-
tue of their belief in the myth that birth in France auto-
matically confers citizenship. On the other hand, many
individuals who do not believe they have French citizen-
ship, because at the time of their birth both their parents
were American citizens, actually do have French citizen-
ship. Unfortunately, these mlsunderstandmgs can lead to
pamful surpnscs

Election of Nationality

*‘Oh, your child is a dual national, he has to elect
which citizenship he wants to keep at age eighteen.”” This
is another myth that does not have any basis in fact. If a
child acquires dual citizenship by birth, no requirement
exists to renounce one of the citizenships at any time.!!
As this article will address later, however, renouncing
one of the citizenships at the appropriate time actually
may be advisable..

Ramifications of Dual Nationality

~ Being a dual ‘'national has significant consequences. It
provides many benefits but, it also imposes some lia-
bilities. With dual nationality, a person is entitled to carry
a passport for each country. In the case of a French-

°8 US.C.A. § 1448(a)(2) (West Supp. 1990).

American dual national, possession of a French passport
would ease access to all European Community countries

"and might provide some protection if the person encoun-

tered a terrorist incident. Further, being a French citizen
allows access to certain jobs in France that require French
nationality, such as admission to the French Bar. In addi-
tion, French citizenship qualifies an individual to receive

.social services and social security benefits, which are

quite extensive in France.

The benefits of French citizenship to an American,
however, may have substantial costs. If a person
exercises the prerogatives of his French nationality too
extensively, he may lose his United States citizenship. If
a dual national voluntarily joins the armed forces of
France, accepts a French military commission, or seeks
an elective office or any other important political post in
France, American authorities may consider the action
highly indicative of the person’s intent to renounce his or
her United States citizenship.!2 The voluntary commis-
sion of expatriating acts such as these, accompanied by
the intent to relinquish citizenship, almost certainly will
result in the loss of United States citizenship.1? Unfor-
tunately, the risk of losing one’s United States citizenship
can be a very high price to pay for the benefits of being a
dual national.

_ Further, although no French-American income tax
treaty conceming double taxation exists,!¢ a person hold-
ing dual nationality must consider the implications that
his or her dual citizenship has on income and investment
taxes. Even if no double taxation occurs, the complica-
tions involved in accounting taxable transactions to two
sovereign governments can be substantial.

The Most Significant Ramification of Dual
Nationality—Mandatory French Military Service

The most significant cost of dual nationality comes
from France’s mandatory national military service; and
this is the cost that comes as the most surprising. Fre-
quently a young man will come to France on vacation
only to have French authorities arrest him at the border as
a draft evader Obviously, this comes as quite a shock to
a young man who did not even know that he was a
French citizen.

!

10C, Civ. art. 87. Prior to Ianuary 9, 1973 voluntary lcceplance of a.nother nauonahty because of marriage resulted in automatic loss of ‘French
citizenship; however, minor children did not lose their French citizenship. After January 9, 1973, French citizenship is maintained notwithstanding
marital status unless specifically and formally renounced. J. 0. 73-42 ( 1973) . SR

115ee, e.g., 8 U.S.C.A. § 1481 (West Supp. 1990) (providing for loss of Umted States citizenship by volunumly ncceptmg cmzenshnp ina forengn
state). By implication, involuntary acquisition of forelgn citizenship will result in dual nationality. See alse C. Civ. art. 24 (allowing renunciation of
French citizenship for dual national, but not requiring renunciation of other nationality as a prerequisite for mammlnmg French cmzenshlp) In Perkins
v. Elg, 307 U.S. 325 (1939), the Supreme Court recogmzed the emslence of dual nationality.

128 US.CA. § 1481(3) (West Supp. 1990). .

13]d. The United States Department of State must prove an individual's intent to relmqulsh citizenship by a preponderance of the evidence. See Vance
v. Terrazas, 444 U.S. 252 (1980).

14Convention between the United States and the French Republic with Respect to Taxes on Income and Property, July 11, 1968, Tax Treaties (CCH)
2803,
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French law requires all male citizens of France to per-
form national military service at some time after the age
of nineteen.15 The individual normally must satisfy this
requirement by serving for one year in a military unit.16
Other options include serving for sixteen months as a
civilian worker for a French overseas department!? or as
an employee of a French industry in a foreign country.!8
To qualify for one of these options a person must have
special educational and technical qualifications. Regard-
less of which option the young man may elect, however,
the pay during French mandatory service is extremely
low. Generally, people in France regard French national
military service as, at best, a civic duty that the male
French citizen simply must endure.

Although the service is mandatory, all men are entitled
to a deferment until they reach the age of twenty-two.!?
The French government always will grant a deferment,
but the individual must request it. Furthermore, additional
deferments to age twenty-five are permltted for educa-
tional reasons.2¢

Because of the tequirements of military service, French
border authorities maintain a list of young men who have
not fulfilled their obligation and arrest them upon enter-
ing the country. If the individual does not have a defer-
ment or exemption, border police will arrest him, and
authorities will ship him off to bas1c training
immediately.

A dual national can avoid French military service in
four ways: (1) renunciation of citizenship; (2) exemption
because of residence outside France; (3) exemption
because of actual military service in the other country of
nationality; and (4) exemption because of age.2!

A dual national may renounce his French citizenship.22
He must do so, however, during the six months preceding
his achieving the age of majority—that is, his eighteenth
birthday.23 In addition, renunciation is effective only if
one parent is a French citizen. If both parents are French
citizens—a circumstance that may occur if the non-

I5C, Serv. arts. 1.5, L.47.
1614, art. L.2.

17]d. arts. L.9, R.23.

1814, arts. L.9, R.23, R.24. -
197d. arts. L.5, L.11, L.14.

French parent gained French nationality during the
minority of the young man—then he cannot renounce.24
The man must make this renunciation at a French
embassy or consulate. If he resides in France, he must
declare the renunciation before the local court, the Tri-
bunal de Grande Instance, where he resides.?3

Interestingly, because individuals bom in France to
non-French citizens automatically gain French citizenship
at age eighteen if they resided in France during the five
years preceding their elghteenth birthday, and because a
dual national’s renunciation is effective only if declared
during the six months prior to that person’s eighteenth
birthday, some dual nationals effecnvely must renounce
their French citizenship before they actually have it. For-
tunately, French law permits an individual to preempt his
French citizenship in these cases.26 If the individual fails
to accomplish renunciation before the age of eighteen, he
may renounce French citizenship at a later time. The
process, however, is very time consuming and costly.
Moreover, the government normally will not grant or rec-
ognize these renunciations until the young man performs
his military service or receives an exemption from doing
s0.27

A dual national may be exempt from French national
military service if he resides outside of France in the
other country of nationality between the ages of eighteen
and twenty-one.2® To apply for this exemption, the young
man must prove outside residence and must not have
spent more than ninety days in any one year in France.2?
The young man also must have complied with the
national service requirement of the other country of
nationality.30 In the case of a dual national having United
States citizenship, the man merely would have to be reg-
istered with the Selective Service System to satisfy this
requirement.

The majority of French-American dual nationals whom
French authorities have arrested for draft evasion have
been able to establish outside residence by producing

20]4. art. L.10 (allowing deferments are for doctors, denusts, pharmacists, and veterinarians).
21QOther exempuons to mandatory service exist that are not dependent on dual nationality. These include individuals whose parents or stblmgs *Died

for France,"’
profession for the collective good, id. art. L.36.

22C. Civ. arts. 19, 24.
8.

24]d. ert. 24.

25]1d. arts. 101, 104.
26]d, art. 45.

27]d, art. 89.

28C. Serv. art. L.38.
2214, art. R.69.

30[d. art. L.38.

id. art. L.31; individuals who provide the sole financial support for their famlly. id. art, L.32; and individuals employed in an essential
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their Selective Service registration cards and documen-
tary proof of their residency in the United States. This
proof can consist of school transcripts, tax returns, state-
ments from employers, and even affidavits from
acquaintances. With adequate proof, French authorities
grant the exemption readily.

Dual nationals who are eligible for this exemption
should have their exemption approved before coming to
France. To avoid all difficulties, a dual national, at age
eighteen, should go to the nearest French embassy or
consulate and request deferment of military service until
age twenty-two. Subsequently, after his twenty-second
birthday, he should go back to an embassy or consulate
and provide proof of continuous residence in the United
States and proof of Selective Service registration.
Accordingly, French authorities will grant the exemption
and will not issue an arrest order. Furthermore, the
French authorities will provide the dual national with a
document that verifies' the exemption, which he should
carry when traveling in France.

The third method for a dual national to avoid French
national military service is to serve in the armed forces of
his other nationality.3! The young man must submit proof
of this service to a French embassy or consulate. Again,
to avoid having French authorities list him as a draft
evader, the dual national should request a deferment at
age eighteen and return with proof of service at age
twenty-two. ‘ '

The fourth method of avoiding Frensh national military
service is through longevity. If a dual national resides

311d. arts. L.38b, R.75.

3204, art. L.7.

331d. .

348 U.S.C.A. § 1481 (West Supp. 1990).

continuously. outside of France until the age of twenty-
nine, French authorities will consider him too old for
mandatory service and will exempt him.32 If, however,
France calls an individual to serve, but he evades, he will
not be exempt from induction until age thirty-four.33

If none of the exemptions apply, French authorities
will induct the individual into the French military and he
will serve for one year. Fortunately, this service will not
endanger the United States citizenship of the individual
because it does not constitute voluntary service.34

Conclusxon

Although most of the myths about dual nauonahty are
just that—myths—some of the ramifications are very
serious. Accordingly, parents of children who may be
dual nationals should consider the consequences care-
fully. If one of the parents is, or was, a French citizen,
that parent should consult with the nearest French
embassy or consulate to ensure that he or she knows the
rules. As a potentially dual national son approaches the
age of eighteen, his parents should ensure that he under-
stands the option of deferment and the significance of
qualifying for, and documenting his receipt of, an exemp-
tion to' mandatory French national service. Even though
he actually does not have to elect which citizenship
ultimately to maintain, being informed and taking the
right actions in a timely manner will avoid many poten-
tially serious complications.

USALSA Report
United States Army Legalk Services Agency

The Advocate for Military Defense Counsel

DAD Notes
Grievous Bodily Harm?: Give Me a (Real) Break!

Several cases recently received in the Defense Appel-
late Division indicate that many trial defense counsel too

easily may be conceding one of the essential elements of
assault in which grievous bodily harm intentionally is
inflicted—that is, the element requiring proof that the
injury actually amounts to grievous bodily harm. The
point is important because the difference in maximum
punishments between assault consummated by a battery
and assault in which grievous bodily harm intentionally is

1CM 8902640 (A.C.M.R. 28 Nov. 1990) (unpub.).

inflicted is substantial. The former carries a maximum
punishment of confinement for six months and a bad con-
duct ‘discharge, while the latter carries a maximum
punishment of confinement for five years and a dishonor-

- able discharge. At least three of these recent cases

involve virtually identical injuries—broken noses accom-
panied by black eyes. This note will explore the law
applicable to grievous bodily harm, discuss the recent
Army Court of Military Review decision in United States
v. Jones,! and suggest approaches trial defense counsel
might take when dealing with this issue.

6 MARCH 1991 THE ARMY LAWYER » DA PAM 27-50-219




The existence of grievous bodily harm is a fact that
must be proven beyond a reasonable doubt by the pros-
ecution just like any other essential fact. Whether an
injury constitutes grievous bodily harm *‘is ordinarily one
of fact for the court to determine in light of the surround-
ing circumstances.”’2 The Manual for Courts-Martial3
provides some help in explaining the concept of grievous
bodlly ‘harm by providing that ** ‘[g]rievous bodily harm’
means serious bodily injury. It does not include minor
injuries, such as a black eye or a bloody nose, but does
include fractured or dislocated bones, deep cuts, torn
members of the body, serious damage to internal organs,
and other serious bodily injuries.’’4 As the Army Board
of Review in United States v. Miles pointed out almost
forty years ago, ‘‘the patent difficulty with the Manual
definition is that it leaves a vacoum between minor inju-
ries on the one hand and grievous or serious injuries on
the other hand, without a test or guide to determine
either.’*5

The Miles decision was an early and particularly schol-
arly effort to provide a principled distinction between
injuries that amounted to grievous bodily harm and those
that do not. The Army Board of Review in that case sur-
veyed military and civilian law on the question and came
up with four guiding principles: '

1st. An injury to constitute ‘‘grievous bodily
harm’® or ‘‘serious bodily injury,”” within the
meaning of the Code and Manual provisions respec-
tively, must be of a graver and more severe charac-
ter than that resulting from a simple assault and
battery.

2nd. Pain, superficial or trivial wounds, and tem-
‘porary impairment of some organ of the body, such
as a temporary dullness of the hearing, do not
ordinarily, individually or collectively, establish
*‘grievous bodily harm** or *‘serious bodily injury”’
in as much as such incidents are ordinarily
experienced in most of the ordinary assault and bat-
tery cases that occur. '

3rd. In consonance with the foregoing, the ques-
tion whether an injury constitutes *‘grievous bodily
harm’* or ‘‘serious bodily injury®’ is ordinarily one

2United States v. Miles, 10 C.M.R. 283 (A.B.R. 1953).

of fact for the court to determine ‘in light of the
surrounding circumstances.

4th. In making the ultimate determination, the
presence or absence and extent of factors such as
persistence of the injury and its adverse effects,
severity of pain or suffering, danger or reasonable
apprehension of danger to life, health, or limb, hos-
pitalization or confinement to bed or room, uncon-
sciousness induced, unusual force or violence
applied, interference with normal activities, and
medical testimony may propetly be taken into con-
sideration.6

It is important to note that in arriving at the above prin-
ciples, the Miles board said that factors such as the victim
being a female and the comparative strength of the assail-
ant and victim should not be given any consideration in
determining whether an injury constituted ‘‘grievous
bodily harm.”7.

Several early cases held that the injuries involved did
not amount to grievous bodily injury. For instance, in
United States v. Cabuag® the board held that deep lacera-
tions of the right forehead and right eyebrow, both requir-
ing stitches, and two huge black eyes and multiple
lacerations and abrasions of the forehead did not amount
to grievous bodily harm. Similarly, United States v. Lara®
held that several bruises about the head and face, ban-
daged ankles and hands, and considerable pain in move-
ment did not establish grievous bodily harm. Finally, in
United States v. Salazar1© the board found that a one-inch
laceration of the chest that did not penetrate the chest
cavxty was not griévous bodily harm despite the victim’s
requiring stitches and spending two days in the hospital
where he received shots.

~ Recently the Army Court of Military Review decided
the Jones case. Jones was convicted of intentionally
inflicting grievous bodily harm upon a female victim by
striking her once in the face with his hand or fist. The
nature of the resulting injuries were undisputed at trial:
the bridge of her nose was fractured, a one-half centi-
meter laceration was apparent on the side of her nose,
and a hematoma and reddening affected the right eye.
The trial defense counsel had not disputed that these inju-
ries amounted to grievous bodily harm. The court went

3Manual for Courts-Martial, United States, 1984, Part 1V, para. S4c(4)(a)(iii) [hereinafter MCM, 1984].

41d. ,

SMiles, 10 CM.R. at 285.

SId. at 293,

71d. at 291-92.

822 C.M.R. 734 (C.G.B.R. 1955).
93 CMR. 277 (AB.R. 1952).

107 CM.R. 389, 397 (A.B.R. 1952).
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through a ‘Miles-type analysis and noted ‘‘[t]he victim
required no medical treatment or surgery. She suffered no
loss of function or disfigurement. There was no danger to
her life, health or limb. The pain was neither persistent or
severe.’’11 The court then exercised its responsibility
under arucle 66(c) of the Uniform Code of Military Jus-
tice and said that **we are not satisfied that the victim's
injuries amount to *grievous bodily harm.’**12

Counsel can learn several lessons from Jones. First,
defense counsel vigorously should challenge the nature of
any injury when he or she can argue reasonably that the
injury is not ‘‘grievous.”” Defense counsel must not be
lulled into complacency by the prosecution’s recitations
of phrases from the Manual such as *‘fractured bone’* or
*‘deep cut.”” Instead, defense counsel should explore in
detail the true nature of the injury and its impact on the
victim. If a case involves not much more than a broken
nose or some other common injury, counsel has precedent
to support the proposition that grlevous bodily harm does
not exist. ,

Defense counsel should interview the victim, family
members, roommates, workmates, and anyone else who
might have knowledge of how the injury has affected the
victim. Specific inquiry should be made into any daily
routines or activities affected by the injury and any
indicia of pain and its intensity and persistence.

A very important source for the defense counsel is the
medical profession. In many cases, doctors will testify
that an injury is minor while most laypersons initially
might believe it to be serious. If a doctor can provide
favorable defense testimony, the doctor should be
brought into court—it makes no sense for the defense to
stipulate away the impact that this type of expert witness
can have on a court-martial. In Jones appellate defense
counsel discussed the injuries with a doctor who was
helpful in developing a persuasive explanation of why the
injuries should not be considered .*‘grievous’’ or
‘‘serious.”’ : : ‘

Finally, trial defense counsel should make sure that the
appellate record of the case contains material an appellate
court can use to determine whether the injuries actually
were grievous. Examples from the Jones record included
uncontroverted testimony concerning the nature of the
injuries, photographs of the victim after the assault, and
stipulated testimony of a medical doctor. Additional
items that may be helpful are medical records. Captain
Michael J. Berrigan.

11Jones, slip op. at 2,

1274

133] M.J. 7 (C.M.A. 1990).
14/d. at 8.

151d. at 7.

161d. at 8.

17d.

187d.

CA Drug by Any Other Name

The Court of Mllltary Appeals recently reaffirmed the
basic pnnc1ple that the identity of a- controlled substance
ingested is not relevant in determining the wrongfulness
of its use. In United States v. Mpyles13 the court held that
exclusion of a defense surrebuttal witness whose pro-
posed tesumony was based on a flawed legal theory was
not prejudicial to the accused. The theory was flawed
because the accused’s lack of knowledge of the specific
contraband substance he used was not an innocent lack of
knowledge. 14

" In Myles an anonymous source phoned the accused's
orderly room to report *‘that Senior Airman Myles was
using drugs.”’!5 The accused waived his rights and sub-
mitted to a urinalysis that tested positive for cocaine.
Contrary to his plea, the accused subsequently was con-
victed of one specification of cocaine use. At trial, the
government called as its only witness, on the merits and
in rebuttal, Naresh Jain, Ph.D., a forensic toxicologist
who explained the significance of the urinalysis results.
Through cross-examination, defense counsel tried to
establish that the testing of the accused’s urine specimen
also had established the presence of marijuana, bolstering
the defense’s theory that the accused had smoked mari-
juana cigarettes that he did not know were laced with
cocaine. In addition, the accused actually took the stand
and testified that he never knowingly used cocaine. He
further testified, however, that he had smoked marijuana
on four consecutive nights before taking the urinalysis
test, and he would not have been surprised if he had
tested positive for marijuana.16 N

When trial counsel .cross-examined the accused about
whether he “‘notice[d] anything unusual or different,"
such as numbness in his mouth, when he smoked the
marijuana cigarettes on the four evenings before the test,
the accused said the effects were *‘just about the same”’
as on all. the other occasions when he had smoked mari-
juana.!” Doctor Jain testified in rebuttal, however, that
had the accused smoked marijuana to the extent claimed,
his urinalysis would have revealed a higher concentration
of marijuana, and if cocaine had been put on the mari-
juana, the accused would have experienced immediate
numbness of the tongue. The accused’s version of the
facts, according to Doctor Jain, was therefore inconsistent
with the scientific evidence.!8 The defense then intended
to call as a surrebuttal witness Mr. Tommy Anderson, the
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social actions officer at accused’s base, whose proffered
testimony was that marijuana laced with cocaine was a
common practice, and that individuals might not notice 2
discernible difference between plain marijuana and mari-
juana laced with cocaine.

The Air Force Court of Military Review held *‘that the
military judge erred in excluding the proffered testimony
on the basis of relevancy, finding that the drug coun-
selor’s testimony would have tended to support the
accused’s theory of innocent ingestion, as well as rebut
the theory that drug abusers experience a noticeable dif-
ference between ingesting marijuana and marijuana that
has been laced with cocaine.!® The Air Force court con-
cluded, however, that the error was not prejudicial, focus-

ing on the fact that the defense witness’s testimony would-

have countered a portion of Doctor Jain’s testimony but
would not have countered the fact that was most damag-
ing to the accused—Doctor Jain's testimony that smoking
a cocaine-laced marijuana cigarette, or cigarettes, was
highly implausible given the positive urinalysis for the
cocaine metabolite with a concomitant negative screening
for the marijuana metabolite.20 Additionally, Doctor Jain
had testified that the smoking of a cocaine-laced mari-
juana cigarette would have required the constant applica-
tion of a lighter or other means of combustion.2!
Ultimately, the Air Force court was ‘‘persuaded that the
members would have found the appellant guilty even if
the defense witness had been allowed to testify as indi-
cated in the offer of proof.”22 :

The Court of Military Appeals reached the same basic
conclusion in the case, but went further by stating that a
fatal flaw existed in the defense theory that the accused
was not guilty of cocaine use because he believed that he
was smoking marijuana. Citing United States v. Mance,??
the court stated that for possession or use to be *‘wrong-
ful,”’ it is not necessary that the accused was aware of the
precise identity of the controlled substance, as long as he
was aware that he actually was using a controlled

19United States v. Myles, 29 M.J. 589, 592 (A.F.C.M.R. 1989).
20/d. at 592.
214

substance.2¢ Moreover, the court noted that the variation
between the maximum punishments for wrongful use of
cocaine and for wrongful use of marijuana does not alter
the basic principle that the identity of the controlled sub-
stance ingested is not important in determining the
wrongfulness of its use.2s

Trial defense counsel should note this case and advise
their clients accordingly. The wrongfulness element of
use and possession drug offenses lies not in knowing the
specific name and nature of the drug, but in knowing that
it is a controlled substance. A defense counsel who seeks
to present a defense theory similar to the one in Myles
should consider, however, putting the expert on as a wit-
ness in the defense case-in-chief, rather than as a sur-
rebuttal witness. If offered as a defense expert, counsel
would perhaps be able to gain admission of testimony,
like that proffered in Myles, that an individual may not
notice a discernible difference between marijuana in
which cocaine has been placed and plain marijuana.
When offered as surrebuttal, counsel risk exclusion of the
testimony based on the result in Myles or based on the
rationale from United States v. Hawley that ‘‘the mere
fact that a witness takes the stand to testify does not auto-
matically trigger the right to offer evidence to bolster his
credibility.’'26 In Myles, however, the accused’s cred-
ibility probably was not attacked sufficiently, under the
factors discussed in Hawley,27 to justify calling the
defense witness in surrebuttal. Captain Holly K.
Desmarais.

Does Rapé Require Resistance?

The third element of rape is *‘that ‘the act of sexual
intercourse was done by force and without [the woman’s]
consent.’*28 Unlike the other elements of the offense, the
legal standard for this element is not clear. What com-
bination of the woman’s state of mind and the man's
actions will constitute the requisite force and lack of con-
sent?2% Some precedent indicates that a particular level of

22]d. at 592-93. The dissent argued that there was **no way to measure how much credlbtllty the Government experr would have retained had the
defense’s Social Actions expert countered him and proved him fallible.”* Myles, 29 M.I. at 593 (emphasis in original).

2326 M.J. 244 (C.M.A.), cert. denied, 488 U.S. 942 (1988).
24 Myles, 31 M.J. at 9.

25]d. The maximum punishment for wrongful use of marijuana is two years® confinement, rather than the five years confinement as authorized for
wrongful use of other controlled substances. See MCM, 1984, Part IV, para. 37e.

26United States v. Hawley, 30 M.l.. 1247, 1249 (A.C.M.R. 1990).
27]d. at 1250.

28Uniform Code of Military Justice art. 120, 10 U.S.C. § 920 (1982) [hereinafter UCMIJ]; MCM, 1984, Part IV, para. 45b(1)(c).
29The Manual for Courts-Martial’s explanation for this third element provides in part:

{1]f the female consents to the act, it is not rape. The lack of consent required, however, is more than mere lack of
acquiescence. If the woman in possession of her mental and physical faculties fails to make her lack of consent reasonably
manifest by taking such measures of resistance as are called for by the circumstances, the inference may be drawn that she
did consent. Consent, however, may not be inferred if resistance would have been futile, where resistance is overcome by
threats of death or great bodily harm, or where the female is unable to resist because of the lack of mental or physical
faculties. In such a case there is no consent and the force involved in penetration will suffice.

MCM, 1984, Part 1V, para. 45¢(1)(b).
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resistance by the woman is a legal component of this
element—not- just a relevant factual consideration.3?

Dicta in two recent decisions. of the Court: of Military .

Appeals addressed the matter. The cases split the element
in two. One case expressed the position that, with respect
to lack of consent, the woman's resistance is no part of
the legal definition. The second case stopped short of
saying the same with respect to force, suggesting that
resistance is part of the legal framework of that particular
aspect of rape. B o

A look ‘at an old Supreme Court ‘case is helpful in
seeing how the court’s.dicta represents a shift in analysis.
The case, Mills v. United States,3! reflects the view that,
absent certain circumstances, a victim's resistance com-
prises part of the legal definition of ‘*force and lack of
consent’’—that is, the woman’s lack of consent means
not only her subjective view of the situation, but also her
objective response to it. In 1896, a federal court in
Arkansas sentenced Mills to hang for the crime of rape.
According to the victim, Mills rode up to her home one
winter night calling out that he was lost. When her hus-
band opened the door, Mills forced the night-shirt-clad
husband out of the house at gunpoint, entered the home,
and forced the wife to ‘‘have connection with him*’
twice. Mills’s claim, however, was that he was elsewhere
at the time.32 -

On appeal to the Supreme Court, Mills challenged the
adequacy of this instruction to the jury:

The fact is that all the force that need be exercised,
if there is no consent, is the force incident to the
commission of the act. If there is non-consent of the
woman, the force, I say, incident to the commission
of the crime is all the force that is required to make
out this element of the crime.?3

The Court granted a new trial because the instruction
failed to explain fully the nonconsent and force necessary
to make an act of sexual intercourse a rape. The Court
opined that, while some circumstances justified merging
the force element with the element of sexual intercourse,
the subjective nonconsent of the victim—standing
alone—was not such a circumstance. Thus, by suggesting
as much, the instruction swept too broadly: -

It covered the case where no threats were made;
where no active resistance was overcome; where

- the woman was not unconscious, but where  there
was simply non-consent on her .part and no real
resistance whatever. Such non-consent as that is no
more than a mere lack of acquiescence, and is not
enough to constitute the crime of rape.... More
force is necessary when that is the character of non-
consent than was stated by the court to be necessary
to make out that element of the crime. That kind of
non-consent is not enough, nor is the force spoken
of then sufficient, which is only incidental to the act
itself.34

Two recent cases from the Court of Military Appeals
reflect a modern trend against the traditional view of
resistance as a legal component of rape.?s The first case
is United States v. Watson.3¢ One afternoon in 1987, Cap-
tain Watson invited Liza, who was cleaning his barracks
room, to take a nap with him. She refused. According to
Liza, Captain Watson then pushed her onto the bed and
laid on top of her. She kicked and told him to let her go,
but he held her arms above her head with one hand and
fondled her breasts and crotch area with the other, Some-
how, he managed to get his penis out and into her vagina.
According to Captain Watson, Liza registered no objec-
tion until intercourse had begun and, crying, she com-
plained that it hurt. A

Instead of rape, the military judge found Captain Wat-
son guilty of indecent assault by fondling Liza and
engaging in sexual intercourse with her. On appeal, Cap-
tain Watson argued his conviction was inconsistent with
his acquittal for rape. The only issue at trial was whether
or not Liza had consented to the intercourse. Therefore,
Captain Watson argued, an acquittal on that issue with
respect to the rape mandated an acquittal on that issue
with respect to the assault. In other words, the failure to
prove lack of consent for purposes of the rape established
the victim’s consent for purposes of assault.3” o

Writing for the court, Judge Cox agreed that the con-
sent aspects of rape and assault are the same—purely
questions of what the victim subjectively willed. Thus,
Jud